
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO.:PFA/KZN/65/98/IM   
In the complaint between: 
 
MALCOLM ALLEN GRUNEBERG Complainant 
 
and  
 
SOUTH AFRICAN MUTUAL LIFE ASSURANCE SOCIETY First Respondent 
PENSION AND SPOUSES PENSION FUNDS 

 
SOUTH AFRICAN MUTUAL LIFE ASSURANCE SOCIETY Second Respondent 
(in its capacity as employer of the complainant) 
  
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
956  1 

 
Introduction: 
 

The complainant became an employee of the second respondent on 1 March 1947 and 

became a member of the first respondent on 1 September 1947.  He remained an 

employee of the second respondent and contributed to the first respondent from then until 

he retired on 1 August 1986, after completing 39 years service.  The complainant was 

married at the date he retired and in terms of the rules of the first respondent, his wife, to 

whom he was married at that date, would be entitled to a spouses pension should the 

complainant predecease her. 

 

Subsequent to his retirement, the complainant divorced and later re-married.  In terms of 

the rules of the first respondent, no spouse=s benefit will now accrue to this new wife 

should the complainant predecease her, as they were not married at the date the 

complainant retired. 

 

The complainant avers that this rule is discriminatory in that it denies his new wife the right 

to a benefit which the complainant has, throughout his working life, set out to provide. 

 

The complainant, therefore, seeks an order compelling the respondents to change rule 
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X.A.2 of the Spouses Fund so as to cater for his changed circumstances and the needs of 

a growing number of members today.  

 

The complainant submitted his complaint in writing to the respondents and, being 

unsatisfied with their response, submitted a formal complaint to this office in terms of 

Section 30A of the Pension Funds Act of 1956, together with copies of all relevant 

correspondence and documents.  On request, the respondents have supplied full details of 

the background to the complaint, the grounds on which their decision was reached, and all 

relevant documentation relating to the issues raised in the complaint, including copies of 

the rules of the funds.  Telephonic discussions were held with both parties, by myself and 

Senior Investigator I McDonald, who has submitted a comprehensive report. 

 

As the issues emerge quite clearly from the documentation submitted, and in view of the 

fact that the complainant is no longer resident in South Africa, I have decided not to hold a 

hearing in this matter.  I am satisfied that both parties have had adequate opportunity to 

comment on the allegations contained in the complaint and response, and as such, that I 

have complied with the provisions of Section 30F of the Act. 

 

Having considered the written and telephonic submissions of the parties, together with the 

report of senior investigator Ian McDonald, I have determined the complaint as follows.  

These are my reasons. 

 

Background to the complaint 

 

The South African Mutual Life Assurance Society (the Asecond respondent@) established 

the South African Mutual Life Assurance Society Pension Fund (the APrincipal Fund@) in 

1922 to provide benefits for its employees on their retirement and for the dependants of 

employees on their death. Membership of the fund was compulsory for all eligible 

employees. 
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In 1938, the South African Mutual Life Assurance Society Widows Pension Fund 

(the@Widows Fund@) was established to run along side the Principal Fund, to provide 

widows pensions in the event of the death of its members either in service or after 

retirement.  Membership of the Widows Fund was open to male members of the Principal 

Fund only, on a voluntary basis, and subject to payment of an additional contribution as 

defined in the rules.  From its outset, and in common with general practice among such 

funds at the time, the Widows Fund contained a rule limiting payment of widows pensions 

on death in retirement to the wife to whom the pensioner was married at the date of his 

retirement.   

 

Participation in the fund was subsequently extended to female members of the Principal 

Fund, and its name was changed to the South African Mutual Life Assurance Society 

Spouses Pension Fund (the ASpouses Fund@). 

 

The Spouses Fund was later incorporated with and merged in the Principal Fund, and with 

effect from 1 September 1996 the combined fund was closed to new entrants. 

 

As at 1 January 1997, current members and pensioners of the Principal Fund were given 

the option to transfer their pension rights to the Old Mutual Staff Retirement Fund (the 

ARetirement Fund@).  In the case of pensioners at the time, this offer to transfer was 

subject to the following conditions:- 

 

(i) that the pension payable to a pensioner electing to transfer to the Retirement Fund would be 

increased by 30%, representing a share of the actuarial surplus existing under the principal 

fund at that time; 

(ii) that the pension would be immediately converted to a non-commutable life annuity  

payable by the South African Mutual Life Assurance Society (the ASociety@), incorporating 

the same conditions as the pension previously paid from the Principal Fund; 

(iii) on election to transfer to the Retirement Fund, assets representing the value of the liabilities 

held by the Principal Fund in respect of benefits and contingent benefits attributable to 
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transferring members would be transferred to the Retirement Fund, and the rules of the 

Principal Fund would cease to apply to these members. 

 

As a result, the first respondent is now a closed fund whose membership consists only of those 

members and pensioners who declined the offer to transfer to the Retirement Fund. 

 

The complaint 

 

As mentioned, the complainant commenced employment with the second respondent on 1 March 

1947 and retired on 1 August 1986 having completed 39 years service.  After a probationary period 

of 6 months the complainant became a member of the first respondent, on 1 September 1947.  

Although membership of the Spouses Fund was voluntary, and he was single at the time, the 

complainant elected to join the Spouses Fund and pay the additional contribution required, as he 

had every intention of marrying at some stage, and wished to make provision for his widow should 

he predecease her. 

 

The complainant makes the point that when the Spouses Fund was established divorce was virtually 

unheard of, and it was therefore not unreasonable at the time that Rule X.A.2 should apply the 

following qualification to the payment of a spouses pension: 

 
The Spouse of a Pensioner shall be entitled to a pension on the death of such Pensioner; 

provided that if such Spouse was not married to the Pensioner at the date of retirement, no 

Spouse=s pension shall be payable. 

  

 

However, the complainant feels that , as was the case with other provisions in the rules 

that became out of date in terms of socially accepted norms, this provision should have 

been removed by the respondents at a later date in order to reflect changes in the needs 

of the members.  He goes on to aver that the retention of this rule today, discriminates 

unfairly against certain pensioners and their spouses, on the grounds of marital status.  In 
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particular, against those pensioners who, for whatever reason, have re-married after 

retirement, including himself. 

 

The complainant retired on 1 August 1986, and as he was married at the time, a spouse=s 

pension was set up for him in terms of the rules.  However, the complainant subsequently 

divorced and then re-married on 14 February 1992, and in terms of rule X.A.2, as stated 

above, no spouses pension will be payable to his new wife should he pre-decease her. 

 

In addition to his contention that Rule X.A.2 is discriminatory, the complainant avers that, 

having contributed to the Spouses Fund throughout his working life for the sole purpose of 

providing a spouses pension, and in view of the fact that the assets accumulated in the 

fund on his behalf were set aside to provide such a benefit at the time of his retirement, 

the fact that he divorced and re-married in the interim should have no bearing on the 

issue, and the spouses pension should remain available for his new wife, should he 

predecease her. 

 

The complainant put these issues to the fund in a letter dated 24 July 1997, and after 

some further correspondence received a reply from Mr Malcolm Rhodes, the Principal 

Officer of the Retirement Fund, in which he said: 

 
As promised, I referred your request to the Management Board of the Old Mutual Retirement 

Fund.   

 

They have decided not to grant your wife a widow=s pension on your death, firstly because 

this is not allowed in terms of the Rules, as you well know.  Secondly, because this would be 

unfair treatment of any other pensioners, who, in the past, have married and whose wives 

have not qualified for a widows pension. 

 

I am sorry, but there is nothing further that can be done for you via the Retirement Fund. 

 

In response to this letter the complainant lodged his complaint with my office on 12 

October 1998, seeking the following relief: 
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1. An order compelling the respondents to change rule X.A.2 of the Spouses Fund to provide a 

spouses pension in all cases where a pensioner, who was married at the date of retirement, 

dies leaving a spouse; or 

2. An order compelling the respondents to compensate the complainant to the amount of the 

provision that was made to set up the spouses pension at his retirement, plus interest to the 

date of payment. 

 

The respondent=s response to the complaint 

 

On 21 December 1998, I wrote to Mr Rhodes, the Principal Officer of the SAMLAS Pension fund, 

requesting him to respond to the complainant=s complaint, and on 15 January 1999, Mr Rhodes filed 

his response together with the rules of the fund.  In his response Mr Rhodes makes the following 

points: 

 
When Mr Gruneberg voluntarily chose to join the Widow=s Fund in 1947, he entered into a 

contract and therefore agreed to the terms and conditions of the contract.  He should 

therefore have been aware of the definition of spouse in terms of the Rules of the Fund.  As a 

pensioner, Mr Gruneberg subsequently elected to transfer from the SAMLAS Pension Fund 

to the Old Mutual Staff Retirement Fund on 1 January 1997.  A pension was then purchased 

for him from the Optiplus (growth pension) product range, but on the terms and conditions 

that applied to his original pension.  The Rules of the Old Mutual Staff Retirement Fund 

define a pensioner as follows: 

 

A retired member of the Previous Fund who is in receipt of a pension and who has with effect 

from 1 January 1997 elected to transfer to this fund.  The previous Fund refers to the 

SAMLAS Pension Fund, Spouses= Pension Fund or the SAMLAS Provident Fund. 

 

As Mr Gruneberg is a retired member of the SAMLAS Pension Fund, his spouses= pension is 

defined in terms of the rules of that fund.  The rule, permitting the payment of a widow=s 

pension to the widow married to the pensioner at the time of his retirement, has not changed 

since the inception of the Widow=s Fund. 
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The SAMLAS Pension Fund no longer retains the pensioner liability as this was transferred 

from the Fund to the assurer on purchase of the Optiplus pension when the pensioners 

elected to transfer to the Old Mutual Staff Retirement Fund.  At the time of the transfer, the 

pensioners received a 30% increase to their pensions, being their share of the SAMLAS 

Pension Fund=s surplus. 

  

He goes on to say: 

 
The Fund does not agree that divorce was unheard of in 1938 or that the rule is 

discriminatory.  The Rule is there to protect the interests of all the members of the Fund (a 

defined benefit fund for Office Staff) as the Fund would incur a substantial liability should the 

pensioner marry a very young wife on his deathbed - to use an extreme example to illustrate 

the point.  In terms of the actuarial valuation, allowing for re-marriage after retirement would 

necessitate an increase in costs for the Fund, which would not have been funded for.  The 

actuarial principles ensure the soundness of the Fund and therefore the Rule is reasonable 

and justifiable. 

 

As far as we are aware most defined benefit funds have a similar provision in their rules. 

 

The Fund agrees that there has been an improvement in the widows/spouse=s pension, but 

does not view this as a precedent to change other relevant rules.  I have attached an 

annexure listing all the rule changes to the widow=s benefit since inception.  While there have 

been many improvements, the requirement for the member to be married at the time of his 

retirement, to qualify for a widow=s pension, has been there since the inception of the Fund. 

 

The Fund agrees that Mr Gruneberg was married at the date of his retirement and that a 

widow=s pension was set up for his then wife.  When Mr Gruneberg divorced in 1990, he was 

told there would be no further widow=s pension, and the amount set aside for his wife=s 

pension became part of the Fund=s surplus.  The actuarial assumption used in the valuations 

of the Fund from that date onwards treated Mr Gruneberg as an unmarried pensioner. 

 

When Mr Gruneberg remarried in 1992, a widow=s pension was not set up for his new wife, 

and when he was offered the option of transferring to the Old Mutual Staff Retirement Fund, 

his transfer value also made no allowance for a widow=s pension.  Including a widow=s 

pension now would affect the costing for his pension and would necessitate a further transfer. 
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Then, in response to the complaint and the relief sought: 

  
Complaint 

 

(a) The Rule is there to protect the interest of the members of the Fund should a 

pensioner elect to marry a young wife on his deathbed. 

(b) A change to one rule is not a precedent for changes to other rules.  Neither is 

changing one rule but not another automatically inconsistent. 

 

Relief Sought 

 

(i) Mr Gruneberg is requesting a pension when a widowed pensioner remarries 

and predeceases his new wife.  Mr Gruneberg was not widowed, but divorced 

his second wife in 1990. 

(ii) The provision which was set up at the time Mr Gruneberg retired is no longer 

a valid amount as Mr Gruneberg and his current wife are older than he and 

his then wife were when he retired.  Also, the new Mrs Gruneberg is four 

years younger than his wife at the date of his retirement. 

 

Mr Rhodes concludes by confirming that the Management Committee is satisfied that, in 
consistently applying a rule that has been in force since inception of the Fund, all 
pensioners have been equitably treated. 

 
 
 
 
 
The issues for determination 

 

In essence, there are two main issues to be determined in this matter.  

 

(i) Whether the fund, specifically established to provide pensions to the spouses of deceased 
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members and pensioners, can by means of a proviso contained in its rules, determine that 

some spouses shall not be eligible to benefit, or whether such discrimination is unfair, and 

 

(ii) Whether, when a member has taken specific action to contribute to a fund in the expectation 

of securing a benefit at a later stage, he is entitled to compensation from the fund in the 

form of a refund of his contributions, in the event that due to changes in personal 

circumstances, he is no longer able to qualify for the benefit. 

 

In Clarence v The independent Schools Pension Fund (PFA/WE/53/98) I ruled that the fund could 

not discriminate between married persons and divorced persons.  However, the circumstances here 

are very different from those in Clarence. 

 

The Spouses Fund is a separate fund specifically set up to provide benefits to spouses, and therefore 

automatically excludes unmarried persons from benefiting.  In terms of its rules, Aspouse@ is defined 

as, 

 
the spouse of an officer or pensioner at the date of death of such officer or pensioner; where 

custom so permits and an officer or pensioner has more than one wife, the widow shall be 

designated by the management committee, and 

 

However, section X which deals with benefits to spouses of officers and pensioners, 

applies the qualifying condition in rule X.A.2 (cited above) that only the spouse married to 

the pensioner at retirement will benefit from a spouse=s pension.  

 

As I said in Clarence, the constitutional and statutory prohibitions on discrimination do not 

mean that every decision or rule that differentiates amounts to unfair discrimination.  

Firstly, the differentiation must amount to discrimination; secondly, such discrimination 

must be unfair; and thirdly, there should be no justification for the unfair discrimination.  

There are at least two factors relevant to the determination of unfairness: it is necessary to 

look at the group or groups which have suffered discrimination in the particular case and at 
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the effect of the discrimination on the interests of all those concerned.  In addition, it may 

either be the rule itself or its application, which is potentially discriminatory. 

 

In their response to the complaint, as outlined previously, the first respondents state that 

the rule is there to protect the interest of all the members of the fund as the fund would 

incur a substantial liability should the pensioner marry a very young wife on his deathbed.  

In terms of the actuarial valuation, allowing for re-marriage after retirement would 

necessitate an increase in costs for the fund, which would not have been funded for.  The 

actuarial principles, they say, ensure the soundness of the fund and therefore the rule is 

reasonable and justifiable.  As far as the respondents are aware most defined benefits 

funds have similar provision in their rules. 

 

My immediate response here is that simply because most funds apply similar provisions 

does not necessarily make them reasonable and justifiable.  Nor does the fact that 

actuarial principles are applied to ensuring the soundness of the fund.  What is important, 

however, is the need to protect the interests of all members of the fund. 

 

It seems clear that the cost of catering for this wider benefit provision; that is to allow, in 

the extreme, for death-bed marriages, is significant.  Perhaps to the extent that 

membership of the fund would become un-affordable or that it would not be practical to 

provide a spouses pension at all under these circumstances. 

This would be to the detriment of other members.  Also, in this particular case, contrary to 

Clarence, membership of the Spouses Fund was voluntary, and subject to an additional 

contribution by those electing to join.  As such it resembles an insurance policy providing 

cover for a specific contingency.  It follows that not only had those electing to join accepted 

the terms and conditions as set out in the rules, but also that the amount of the 

contribution charged and paid took into account the restriction on re-marriage after 

retirement.  It can be concluded, therefore, that the complainant, having been made fully 

aware of the terms and conditions of the Spouses Fund when he elected to join, and on 

several other occasions thereafter, is not being denied any benefit that was promised to 
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him or for which he has paid in terms of the level of his contributions.  Even though his 

expectations may have changed in the interim, he is not being discriminated against in 

relation to the other members, in the application of the rules. 

 

The complainant could argue that in his particular case a deathbed marriage is not an 

issue as he is already married.  This argument would not, however affect the issue, as the 

principle still applies.  In view of the fact that the complainant is still alive, it cannot be 

determined for certain whether or not he might be a party to a deathbed marriage.  In this 

respect the risk to the fund, and therefore the cost involved, is the same whether the 

pensioner has divorced and already re-married after retirement, or whether he has 

divorced and not yet remarried. 

 

The complainant also charges that the respondents were selective in making alterations to 

the rules over the years, and that rule X.A.2 should have been amended to reflect modern 

trends in relation to divorce and remarriage.  In today=s terms and in terms of the 

constitution, it would not be unreasonable to suggest that all such rules should also be  

reconsidered in relation to the widest forms of co-habitation that have become the norm in 

our society today.  Based on the argument above, the cost of widening the scope of such 

benefits would be significant and could even be crippling to funds.  It is doubtful whether 

one would be able to justify such a cost when considering establishing a new spouse=s 

fund, and one could certainly not justify levying the additional cost on current employee 

members to widen the rules applicable to members who have already retired and ceased 

contributing.  It is unfortunate therefore, that the solution may be seen by some funds to be 

to stop providing spouses pensions in retirement at all rather than to discriminate between 

members.  I would strongly suggest that some sort of compromise solution be sought, to 

the effect that new or current members be given a choice of selecting from a narrow or a 

wider definition of spouse and of paying an increased contribution to secure the wider 

cover.  By providing an optional benefit, at an optional cost, and on a voluntary basis, 

funds could certainly not be accused of unfair discrimination. 
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In addressing the complainant=s claim that the respondents were selective in making 

improvements to benefits, to his disadvantage, the fund could not be expected to have 

introduced the wider coverage he suggests without a compensating upward adjustment to 

the contributions.  Also a change to bring the rules into line with the values established in 

the Constitution could not have been made until some years after the complainant had 

retired and ceased contributing.  It would therefore have been unfair on other members to 

have them carry this cost on his behalf. He could not realistically expect any such change 

to be effected retrospectively and at no cost to himself. 

 

Turning now to the alternative relief sought by the complainant; that he should be 

compensated to the extent of the amount set aside at his retirement to provide a spouse=s 

pension that can no longer be paid on his death.  On the face of it this is not an 

unreasonable request.  The complainant did contribute to the spouses fund for 39 years 

for the express purpose of providing a spouses pension and it is common cause that a 

sum of money was set aside by the fund at the date of his retirement to secure such a 

benefit.  On the premise that no spouses benefit is now available, it would appear likely 

that the money set aside at retirement still remains in the fund, and although no provision 

is made for this in the rules, could be paid out to the complainant at no cost to the other 

members.  Unfortunately this is not the case.   

 

In their response the first respondent refers to the fact that the complainant transferred 

their liability to the Retirement Fund with effect from 1 January 1997.  This in itself has no 

great bearing on the complaint, but it does serve to illustrate that neither the first 

respondents not the Retirement Fund any longer hold that amount of money that had been 

set aside at the complainant=s retirement some years previously.  At the time the offer to 

transfer to the Retirement Fund was made each pensioner was given personal details of 

the benefits that would be set up for him in the new arrangement.  The complainant was 

advised that the liability being transferred on his behalf was only in respect of his own 

single life pension, plus the 30% special increase awarded representing part of the excess 

reserves held in the Principal Fund at the time.  It was also confirmed that no spouse=s 
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pension would be paid on the death of a pensioner who entered into marriage after 

retirement in the new fund as in the old.   

 

Having established that the benefits were in fact set up in accordance with the rules and 

the offer to transfer conditions set out at the time, and that these were accepted by the 

complainant, it is also necessary to consider whether this was fair and reasonable, and to 

consider what had happened in the interim to the money set aside at retirement.  To do 

this we have to understand the method by which the spouse=s benefit in retirement was 

secured, and the basis on which contributions were determined. 

 

By their nature, pension funds, and particularly defined benefit funds, are a combination of 

the principles of funding and insurance.  There is an element of savings with investment 

growth, and there is an element of insurance, by the pooling of group experience, and by 

cross-subsidisation to spread risk and contain costs.  Fairness and equity cannot be 

measured in the isolation of an individual alone, but must also take cognisance of the 

stated intentions and purpose of the overall fund.  And with constant reference to the 

interest of the wider group membership as a whole.  Cross subsidisation and the resultant 

spreading of risk is the main feature that differentiates the principles of defined benefit 

funding from defined contribution funding.  Each has its advantages and its disadvantages 

and to debate these here would add nothing to this determination.  However, they are a 

very useful barometer of trends in retirement funding and provide a valuable insight into 

the relationships within one particular fund and its members as it indicates the degree of 

interdependence inherent in the particular fund.   A defined contribution fund, for example, 

is closer to an individual self funding situation where what you put in is what you get out, in 

principle.  A defined benefit fund on the other hand, relies almost entirely on the group 

experience of its membership, and as a result, the benefits it provides reflect this.  No 

pension fund, and certainly no defined benefit fund, can provide for all the possible needs 

of all its members in all possible future circumstances.  The selection of benefits must be a 

compromise reflecting the wider needs of the group, at a price they are prepared to pay.  

In this particular case, which differs in some respects from the norm, members were given 
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a choice to select membership of the Spouses Fund or not, on the terms offered, at a 

declared cost.  Eligible employees had the opportunity to assess the degree of value for 

money in relation to the extent of the benefit offered, as against investing an equivalent 

contribution elsewhere outside the fund. 

 

The complainant argues that the respondents should have followed the current trend in 

benefit provision, which implies the more self-funding and individual risk-taking of a 

defined contribution approach, but the fact is that at this stage they have not.  Whether this 

is in the overall best interest of the membership as a whole is an issue that remains at the 

centre of considerable debate, world wide, and perhaps will never be decided. 

 

However, as a member of a fund whose rules and benefits are rooted in the defined 

benefit principles, the complainant paid contributions into a spouses fund, together with his 

employer, to cover two risks.  One, that he might die before reaching retirement leaving a 

widow and possibly dependent children, and two, that he might die in retirement before the 

wife to whom he was married at retirement.   At the date of his retirement a part of the 

contributions he and his employer had paid during his working life was put into a risk pool. 

 That money effectively ceased to be his, and became the property of those pensioners, 

as yet unknown, who would in fact die leaving a wife to whom they were married at the 

date of retirement.  As the complainant no longer matches these requirements there is no 

longer an asset in the fund, or anywhere else, from which to compensate him.  In the 

same way as when moving house, there is no refund of household insurance premiums 

paid, even if no loss has been incurred. 

 

In summary, therefore, I find that membership of the Spouses Fund was voluntary and 

accepted by the complainant on the terms and conditions applicable at the time and, in 

view of the fact that the rules have been applied equally and fairly among members, there 

has been no unfair discrimination against the complainant.  Equally the fact that this 

particular rule has not been removed or improved to take better account of current social 

trends is justified by the additional cost of making such a change, balanced against the 
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possible alternative of removing the spouses benefit altogether, and the effect this would 

have on the other members of the fund, to whom the benefit still applies.  Had 

membership of and contribution to the Spouses Fund been compulsory I would have found 

it difficult to accept the continued differentiation between classes of spouses, or even co-

habitants, as the issue would have been determined more on the question of need.  

However, the question of generations of members would still have been an issue and 

consideration would have had to be taken of the fact that the limited definition of 

beneficiary was all that was funded for.  It is also better than having no spouses benefit at 

all.  I would strongly recommend, however, that funds who provide similar spouses 

pensions on a compulsory membership basis apply themselves very quickly to providing 

an alternative definition of beneficiary that can clearly be said not to conflict with the 

requirements of the Constitution, and preferably not at the expense of providing no 

spouses benefit at all.   Certainly any new fund providing spouses benefits on a restricted 

basis would be very difficult to justify. 

On the question of compensation for the fact that due to a change in his personal 

circumstances the spouse=s benefit can no longer apply to the complainant, it has been 

shown that the complainant has already received all that was due to him in relation to the 

amount of his contributions, and any additional compensation awarded would be 

unjustifiable.  Neither of the respondents can be expected to pay for what would amount to 

an additional benefit that has not been provided for in terms of the rules of the fund, and 

which had not arisen as a result of any wrongful or unfair act on their behalf. 

 

For the aforegoing reasons, the complainant=s complaint is dismissed. 

 

DATED at    Cape Town   this               26th              day of    April    1999. 

 

 

 

_________________________ 

JOHN MURPHY 
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